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I. Summary

A rule outlining carrier obligations during a significant flight delay or cancellation, including
cash compensation and care (food, drink, lodging, and ground transportation when applicable),
would benefit the flying public, offer much-needed clarity to regulated entities, and enhance
competition in a consolidated marketplace.

Three federal statutes empower the U.S. Department of Transportation (“DOT” or
“Department”) to require passenger compensation and care. One of them requires DOT to act on
the issue by May 16, 2025. Two long-standing Departmental rules provide precedent in
promulgating and sustaining regulations requiring passenger compensation for controllable
disruptions and regulating airlines’ practices regarding flight delays.

Passengers should receive cash compensation for flight disruptions (significant delays and
cancellations) automatically. International regulations have demonstrated that application-based
processes are inherently deficient, leading to a roughly 1/3 claim rate in one jurisdiction.
Automatic compensation also reduces staffing constraints and costs for airlines, the Department,
and consumers. DOT has at least two clear grants of authority empowering the Department to
require airlines to inform consumers of their rights during a flight disruption, with one of them
prohibiting misrepresentations (which would apply to reporting the cause of disruptions).

II. Background

The five undersigned consumer advocacy and public interest organizations' (“consumer
advocates”) appreciate DOT’s issuance of the advanced notice of proposed rulemaking titled
“Airline Passenger Rights” in the above-captioned proceeding. Consumer advocates have long
sought requirements for passenger compensation and care in the event of flight disruptions,
particularly ones due to causes within air carriers’ control.

For the eight largest U.S. airlines,?> December 2024 data from aviation data platform OAG shows
an average of 23% of flights arrived late.’> DOT’s carrier-reported data shows that airlines
cancelled 93,897 domestic flights in 2023.* DOT data also shows that 95,024 flights in 2024
experienced delays of three hours or more, with carriers reporting that 62% of those significant
delays were attributable to the air carrier. That percentage would likely be higher if DOT
categorized controllably “late arriving aircraft” as a carrier-caused delay, something it does not

!'See appendix for more information

2 American Airlines, Delta Air Lines, Southwest Airlines, United Airlines, Alaska Airlines, Spirit Airlines, JetBlue
Airways, and Frontier Airlines.

3 “North American airlines ranked by on-time performance, December 2024,” OAG, accessed January 17, 2024.
https://www.oag.com/nam-on-time-performance-data

4 “Marketing Carrier Flight Cancellation and Delay Data 2022 and 2023,” U.S. Department of Transportation,
December 5, 2024. https://www.regulations.gov/document/DOT-OST-2024-0062-0007
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currently do.> Those numbers represent tens of millions of passengers affected by flight
disruptions in 2023 alone. Just last month, DOT brought enforcement actions against three major
airlines for chronic delays and unrealistic scheduling.® Not surprisingly, cancellations and delays
have been in the top three consumer complaint categories in recent years.’

Delay compensation requirements are not a novel concept. In fact, U.S. airlines have been
complying with such requirements in international jurisdictions for decades. Most, if not all of
those regulations also require some amount of “care” for passengers—the provision of food,
drink, overnight lodging, and ground transportation when applicable. The European Union
(“EU”) enacted EC261 in 2004.8 The United Kingdom’s UK 261 has its origins in the EU’s
EC261 regulation.’ Tiirkiye implemented SHY -Passenger regulation in 2012.'° Brazil approved
ANAC Resolution No. 400 in 2016.!! Saudi Arabia issued Resolution No. 20-380 in 2017.!2
Canada annexed Air Passenger Protection Regulations in 2019.13

III. Need for a Rule

5 “These delay percentages do not include additional delays that were reported by carriers as caused by “late arriving
aircraft.” Such delays are not reported as “air carrier’-caused even when the reason for the “late arriving aircraft”
was within the carrier’s control.” from “Airline Passenger Rights,” Federal Register, December 11, 2024,
https://www.federalregister.gov/documents/2024/12/11/2024-28930/airline-passenger-
rights#:~:text=These%20delay%20percentages%20d0%20not%20include%20additional%20delays%20that%20wer
€%20reported%20by%20carriers%20as%20caused%20by%20%E2%80%9Clate%20arriving%?20aircraft.%E2%80
%9D%20Such%20delays%20are%20not%20reported%20as%20%E2%80%9Cair%20carrier%E2%80%9D%2Dcau
sed%20even%20when%20the%20reason%20for%20the%20%E2%80%9Clate%20arriving%20aircraft%E2%80%9
D%20was%20within%20the%20carrier%27s%20control

¢ DOT issued fines against JetBlue and Frontier. The Department also filed a lawsuit against Southwest. See “DOT
Penalized JetBlue for Chronic Flight Delays,” U.S. Department of Transportation, January 3, 2025.
https://www.transportation.gov/briefing-room/dot-penalizes-jetblue-chronic-flight-delays; “DOT Sues Southwest
Airlines for Chronically Delayed Flights,” U.S. Department of Transportation, January 15, 2025.
https://www.transportation.gov/briefing-room/dot-sues-southwest-airlines-chronically-delayed-flights

7 “The Plane Truth 2024,” U.S. PIRG, July, 2024. https://publicinterestnetwork.org/wp-
content/uploads/2024/07/Plane-Truth-2024-w-tips-updated-7-20-24.pdf; “Air Travel Consumer Report,” U.S.
Department of Transportation, February, 2023. https://www.transportation.gov/sites/dot.gov/files/2023-
04/February%202023%20ATCR Revised.pdf

8 “Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February 2004 establishing
common rules on compensation and assistance to passengers in the event of denied boarding and of cancellation or
long delay of flights, and repealing Regulation (EEC) No 295/91,” Publications Office of the European Union,
February 2, 2004. https://eur-lex.curopa.cu/legal-content/ EN/TXT/HTML/?uri=CELEX:32004R0261

9 “Regulation (EC) No 261/2004 of the European Parliament and of the Council,” The National Archives (United
Kingdom), accessed February 10, 2025. https://www.legislation.gov.uk/eur/2004/261/contents

10 “Regulation on Air Passenger Rights (SHY-Passenger),” Directorate General of Civil Aviation (Tiirkiye),
accessed February 10, 2025. https://web.shgm.gov.tr/doc4/shy-passenger.pdf

I “Resolution No. 400 of December 13, 2016,” Board of Directors of the National Civil Aviation Agency (Brazil),
December 15, 2016. https://www.gov.br/anac/en/topics/air-services/files/resolution 400 2016 en us.pdf

12 “Resolution No. 20-380,” Saudia Airlines, accessed February 10, 2025. https://www.saudia.com/pages/-
/media/Project/SA/SC/Advanced-Artical/How-Can-We-Help/More-Information/Passenger-

Rights/CP Regulation English Version.pdf

13 “Air Passenger Protection Regulations,” Department of Justice (Canada), May 22, 2019.
https://laws.justice.gc.ca/eng/regulations/SOR-2019-150/page-1.html
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Current carrier practices are inadequate to protect the public from injury during flight
disruptions. A rule requiring delay compensation will significantly benefit the flying public,
provide much-needed clarity to regulated entities regarding their obligations during these
incidents, and re-incentivize market competition in an alarmingly consolidated industry.

A. Voluntary Commitments Are Unreliable, Vague, and Inadequate

Airlines have a range of commitments (and lack of commitments) to passenger care in the event
of flight disruptions.!* None commit to cash compensation. Carriers can also revoke voluntary
commitments not required by law. Airlines are rarely proactive in their informing of passengers
their rights to care, including lodging or meals. The result is a confusing and frustrating
experience for passengers affected by flight disruptions, often resulting in significant harm to
consumers.

After significant consumer and media pressure during Southwest Airlines’ December 2022-
January 2023 operational failures, Southwest stated it would “honor reasonable requests for
reimbursement for meals, hotel accommodations, and alternate transportation (for example:
rental cars and tickets on other airlines).” Not only was such an offer provided late into the
experience, no reasonable consumer was likely to understand what Southwest might consider to
be “reasonable.”

Following Delta Air Line’s 2024 operational failures attributed to the CrowdStrike outage, the
carrier announced a “temporarily expand[ed] coverage of reimbursable expenses,” including
fares paid to purchase another airline ticket “in the same class of service, after subtracting the
value of the unused Delta ticket,” alternative transportation methods that a customer used to
reach their destination, also after subtracting the value of the unused Delta ticket.!> This
expanded coverage was in addition to their standard reimbursement policy for “reasonable meal
expenses or for any reasonable hotel and transportation to/from the hotel.” The standard policy
exempts reimbursement for alternative transportation to the consumer’s final destination, lost
wages, and ticket costs for missed connections on other airlines. !

In addition to the numerous shortcomings found in Delta’s reimbursement practices, consumers
were unable to receive adequate reimbursement for their expenses. Ultimately, wronged travelers

14 “Cancellation and Delay Dashboard,” U.S. Department of Transportation, accessed January 31, 2025.
https://www.transportation.gov/airconsumer/airline-customer-service-dashboard

15 “July 2024 Outage Travel Disruption: Temporary Reimbursement Waiver,” Delta Air Lines, accessed January 30,
2025. https://www.delta.com/us/en/advisories/other-alerts/july-2024-travel-disruption#freimbursementwaiver

16 ““Cancel or Refund Your Flight: Request a Refund or Reimbursement,” Delta Air Lines, accessed January 30,
2025. https://www.delta.com/us/en/change-cancel/cancel-flight#ticket6
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sued the carrier over its reimbursement practices, further adding to their distress and costs
associated with the controllable flight disruption.!’

B. A Rule Would Benefit the Public

A 2023 AirHelp survey of passengers from over 60 countries found that travelers lost an average
of $385 per flight disruption due to replacement travel, food, drink, accommodation, and lost
earnings.!® One AirHelp analysis found that flight disruptions in 2022 impacted 200 million U.S.
passengers, costing airlines an average of $40 per passenger.!” In that same year, flight
disruptions cost the U.S. economy an estimated $30 billion-$34 billion.?’ Airlines for America
has stated that flight delays are estimated to cost air travelers billions of dollars, citing a 2019
Federal Aviation Administration (“FAA”)/Nextor analysis placing the total annual cost (to
airlines and passengers, including lost demand and indirect costs) at $33 billion.?!

Recent controllable flight disruptions cost individual passengers shockingly high amounts of
money. One traveler impacted by the 2024 CrowdStrike outage at Delta Air Lines paid almost
$2,000 in out-of-pocket expenses.?? Per-passenger losses multiply for traveling families. A
mother with two young daughters stranded during that same incident lost more than $7,500.2°
One family impacted by the 2022-2023 Southwest Airlines holiday cancellations incurred $1,460
in out-of-pocket expenses, in addition to missing two days of vacation time and being forced to
endure a long drive across states.”* Another business-owning couple disrupted during the same
Southwest event spent $1,700 on costs related to their alternative travel home plus additional
expenses to pay their employees to pick up their unexpectedly-missed work.?

Cash compensation to passengers impacted by controllable cancellations and delays would
significantly assist consumers in situations like these. A requirement for airlines to provide food,

17 “Delta passengers sue airline over refund refusals after CrowdStrike meltdown,” CNN, August 7, 2024.
https://www.cnn.com/2024/08/07/business/delta-passengers-sue-crowdstrike-meltdown/index.html

18 «“AirHelp Survey: What does flight disruption cost passengers?”” AirHelp, September 19, 2023.
https://www.airhelp.com/en-gb/press/airhelp-survey-what-does-flight-disruption-cost-passengers/

19 “In numbers: The economic impact of flight disruptions,” AirHelp, October 6, 2023.
https://www.airhelp.com/en/blog/in-numbers-the-economic-impact-of-flight-disruptions/

20 “In numbers: The economic impact of flight disruptions.” https://www.airhelp.com/en/blog/in-numbers-the-
economic-impact-of-flight-disruptions/

21 «U.S. Passenger Carrier Delay Costs,” Airlines for America, July 12, 2024. https://www.airlines.org/dataset/u-s-
passenger-carrier-delay-costs/

22 “Delta passengers sue airline over refund refusals after CrowdStrike meltdown,” CNN, August 7, 2024.
https://www.cnn.com/2024/08/07/business/delta-passengers-sue-crowdstrike-meltdown/index.html

23 “Seattle family stranded for multiple days after Delta cancels flights amid CrowdStrike outage,” KIRO 7, July 23,
2024. https://www kiro7.com/news/local/seattle-family-stranded-multiple-days-after-delta-cancels-flights-amid-
crowdstrike-outage/CFNOKCMRGRBSFNL2ZIUVWS5ZWS5A/

24 «“Stranded by Southwest and Stuck With Unexpected Costs,” The New York Times, January 6, 2023.
https://www.nytimes.com/2023/01/06/business/southwest-airlines-customer-costs.html

25 “Stranded by Southwest and Stuck With Unexpected Costs.”
https://www.nytimes.com/2023/01/06/business/southwest-airlines-customer-costs.html
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water, overnight lodging, and ground transportation when applicable would also do much to
protect passengers from financial losses. Carriers should provide food, water, lodging, and
ground transportation (when applicable) to passengers stranded within their care regardless of the
cause of disruption. Mandatory rebooking is key to getting passengers to their destination as
quickly as possible, thereby minimizing care expenses on airlines and consumers. In Delta’s
CrowdStrike outage and Southwest’s 2022-2023 holiday meltdown—as well as nearly every other
mass controllable flight disruption—rebooking reciprocity would have gotten thousands of
stranded passengers to their destinations far more quickly.

C. A Rule Would Benefit Carriers

Air carriers have recently been advocating for DOT to move toward a “notice and hearing”
process to enforce violations of § 41712, rather than promulgate rules as the Department has
done for decades.?® Airlines may likely make that same argument in this docket, although the
U.S. Court of Appeals for the Fifth Circuit recently rejected their attempt to legally compel this
change in regulatory approach.?’ This advocacy for a different Departmental interpretation of
federal law is short sighted and would ultimately be to the detriment of consumers and the
regulated entities themselves.

Pushing DOT toward an ad hoc, case-by-case enforcement basis will significantly increase
regulatory compliance burdens on airlines as they will face uncertainty about which actions may
constitute unfair and deceptive practices or unfair methods of competition in the absence of a
clear rule. Opposition to the use of prescriptive regulatory authority vested in 49 U.S.C. § 40113
also fails to account for the need for regulatory implementation and enforcement of 49 U.S.C. §
41702, a code section which does not directly include a “notice and hearing” process. Lastly,
advocating for a “notice and hearing” process increases carriers’ financial liability for flight
disruptions by several-fold when compared to the compensation and care requirements the
Department is considering in this rulemaking.

Applying just §§ 41712 and 41702 to a controllably disrupted flight of 100 passengers through a
“notice and hearing” process could result in fines up to $150,000 (if DOT applies just one count

26 “Alirline Petitioners' argument centers on their contention that § 41712 grants DOT only adjudicative authority,
not prescriptive authority...they focus on § 41712’s use of the word ‘stop.” 49 U.S.C. § 41712(a) (stating that after
notice and hearing, DOT may order an air carrier to ‘stop’ unfair or deceptive practices).” From stay of rule in
“Airlines For America et al. v. Department of Transportation,” United States Court of Appeals for the Fifth Circuit,
July 29, 2024. https://www.ca5.uscourts.gov/opinions/pub/24/24-60231-CV0.pdf; “In any event, § 41712 does not
empower the Department to make rules. It allows the agency to ‘investigate and decide whether an air carrier’... has
been engaged in an unfair or deceptive practice...’ If the Department finds such a violation after notice and a
hearing, it ‘shall order the air carrier...to stop the practice or method.’” from “Comments from Airlines for America
[In the matter of Family Seating in Air Transportation],” Federal Register, November 7, 2024.
https://www.regulations.gov/comment/DOT-OST-2024-0091-0258

27 Opinion in “Airlines For America et al. v. Department of Transportation,” United States Court of Appeals for the
Fifth Circuit, January 28, 2025. https://www.ca5.uscourts.gov/opinions/pub/24/24-60231-CV0.pdf
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of violations per code section to the entire flight) or $15,000,000 (if DOT applies one count of
violations per code section per affected passenger).?® Carriers could incur this liability regardless
of the length of disruption or distance of the scheduled flight. This approach would also require
significant staff time from carriers to represent themselves in each notice and hearing. Given the
high frequency of flight disruptions each year, airlines would likely need to hire additional staff
to ensure adequate representation at these hearings, further increasing costs on carriers.

Alternatively, the Department and consumer advocates both prefer a promulgated rule. Under
DOT’s proposed compensation models (requiring the provision of care and $200-$775 in cash
compensation), the resulting financial liability for a disrupted flight would be several-fold less
than the $150,000-$15,000,000 liability under airlines’ preferred “notice and hearing” process,
especially for shorter delays lasting around three hours. Should DOT require compensation and
care to be automatic—a requirement consumer advocates strongly encourage—carriers would
avoid the costs associated with increased staffing necessary to comply with an application
process under a rule.

Importantly, regardless of the approach the Department proceeds with to enforce federal law,
DOT has stated an intent to focus on instances of controllable disruptions. Carriers can avoid the
majority of expenses and potential liability by investing in robust operational capacity.

D. A Rule Would Enhance Competition in A Consolidated Marketplace

The air transportation industry has reached record levels of consolidation, with only four major
carriers controlling 80% of the domestic market.?’ The lack of competition has allowed carriers
to deprioritize operational capacity and innovation. One analysis found that over a 10-year
period, major airlines spent roughly 96% of their free cash flow on stock buybacks.?® This
amounts to billions of dollars wasted while consumers bear exorbitant costs during controllable
flight disruptions.>!

2849 U.S.C. § 46301 provides that violations of §§ 41712 and 41702 incur civil penalties up to $75,000. See, “§
46301. Civil penalties,” U.S. House of Representatives Office of the Law Revision Counsel, May 16, 2024.
https://uscode.house.gov/view.xhtml?req=granuleid: USC-prelim-title49-section46301 &num=0&edition=prelim

2 The four largest carriers directly make up 69% of the market but control roughly 80% of the industry when
accounting for their regional partners. See “Airline Domestic Market Share July 2023 - June 2024,” Bureau of
Transportation Statistics. https://www.transtats.bts.gov; “Airlines & Monopoly,” Open Markets,
https://www.openmarketsinstitute.org/learn/airlines-monopoly; “Findings of Fact and Conclusions of Law; United
States v. American Airlines Group Inc and Jetblue Airways Corporation,” U.S. Government Publishing Office, May
19, 2023. https://www.govinfo.gov/app/details/USCOURTS-mad-1_21-cv-11558/USCOURTS-mad-1_21-cv-
11558-2/context

30 “Ajirlines are begging for a bailout, but they’ve used 96% of their cash flow on buybacks over the past 10 years. It
highlights an ongoing controversy over how companies have been spending their money.” Markets Insider, March
20, 2020. https://markets.businessinsider.com/news/stocks/airline-bailout-coronavirus-share-buyback-debate-trump-
economy-aoc-2020-3-1029006175

31 From 2014 through 2020, American Airlines and Southwest Airlines spent $12.4 billion and $10.7 billion,
respectively, on stock buybacks. See “American Airlines spent $12 billion on stock buybacks during flush times.
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A delay compensation rule wold re-incentivize competition in a failing market. Research has
found that the EU’s policy—likely the most effective of the compensation regimes currently in
force—had a positive impact on air service and did not negatively affect the airlines’ financial
earnings.>?

IV.  Legal Authority For A Rule

At least two statutes—49 U.S.C. §§ 41712 and 41702—authorize the Department to require delay
compensation and passenger care. Another—§ 512 of the FAA Reauthorization Act of 2024—
requires the secretary of transportation, by May 16, 2025, to direct air carriers to establish
policies regarding reimbursement for lodging, transportation between such lodging and the
airport, and meal costs incurred due to a controllable flight disruption. Two long-standing DOT
rules—14 C.F.R §§ 250 and 399.81—provide precedent for regulating flight delays and requiring
passenger compensation for controllable disruptions.

A. Federal Law Prohibits Unfair and Deceptive Practices and Unfair Methods of
Competition

Unfair treatment of passengers during a flight disruption, especially controllable ones, violates
49 U.S.C. § 41712. The occurrence of controllable disruptions and the stranding of passengers
during such events causes substantial injury which is clearly unavoidable by consumers. Such
injury provides no benefit to consumers or competition. Carriers’ practices during these
disruptions—including forcing consumers to bear the brunt of injury associated with lost time,
missed wages, foregone medical treatments, rebooking costs, and care expenses—constitute
violative unfair practices.

Fundamentally, consumers expect when they purchase airfare that they will travel on the route as
advertised. Controllable disruptions (which by definition are the failure to provide a material
service that consumers purchased) directly violate this reasonable expectation. It is rare for
carriers to provide American consumers compensation and adequate care during flight
disruptions. In the few instances when airlines do offer basic care or reimbursement for
passenger expenses, such benefits are often vague, inadequate, and difficult to receive. Even for
carriers that commit to providing care to travelers, they are often misleading in their practices
and choose not to notify affected passengers of the available (and contractually owed) offerings.

Now it says it needs a bailout,” The Dallas Morning News, March 18, 2020.
https://www.dallasnews.com/business/airlines/2020/03/1 8/american-airlines-spent-12-billion-on-stock-buybacks-
during-flush-times-now-it-says-it-needs-a-bailout/

32 Gnutzmann and Spiewanowski. “Can Regulation Improve Service Quality? Evidence from European Air
Passenger Rights,” Robert Schuman Centre for Advanced Studies, December 6, 2018.
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3293825
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The controllable failure to provide a purchased service, combined with the non-provision of
compensation and care for travelers during such a disruption, constitutes misleading practices
and unfair methods of competition.

B. Federal Law Requires Safe and Adequate Transportation

While airlines’ practices regarding significant delays and cancellations may be safe, they are not
adequate. Federal law states “[a]n air carrier shall provide safe and adequate interstate air
transportation” (emphasis added).’® Not safe or adequate air transportation. Airlines must
provide both.

Inadequate or non-existent care for passengers stranded by flight disruptions violates § 41702.
Inadequate or non-existent compensation to consumers who bear the costs of preventable
significant delays and cancellations also violates § 41702. Failure to rebook passengers to their
final destination is inadequate and also legally violative.

C. Federal Law Requires the Secretary to Act By May 16, 2025

The public’s frustration with airlines has peaked in recent years. Polling on consumer
favorability of the industry reached a 14 year low in 2022.3* Acting on this sentiment, Congress
included in the 2024 Reauthorization of the FAA several directives for Departmental action on
consumer protection issues and deadlines for DOT to act on those provisions. § 512 of the
Reauthorization requires the secretary of transportation to, within one year of the law’s
enactment, direct air carriers to establish policies regarding reimbursement for lodging,
transportation between such lodging and the airport, and meal costs incurred due to a
controllable flight disruption.

May 16, 2025 will mark one year since the Reauthorization’s enactment. The secretary has an
opportunity to secure an early success in his tenure by simply following the law. § 512
empowers—and even obligates—DOT to require consumer reimbursement policies before the
beginning of the summer travel season. Such reimbursement should be automatic, with minimal
difficulty for passengers.

33 4§ 41702. Interstate air transportation,” U.S. Government Publishing Office, October 24, 1978.
https://www.govinfo.gov/content/pke/USCODE-2023-title49/pdf/USCODE-2023-title49-subtitle VII-partA-
subpartii-chap417-subchapl-sec41702.pdf

34 “Airlines,” Gallup, accessed January 30, 2025. https://news.gallup.com/poll/1579/airlines.aspx

35 “public Law 118-63,” Library of Congress, May 16, 2024. https://www.congress.gov/118/plaws/publ63/PLAW-

118publ63.pdf
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D. Federal Law Has Authorized Passenger Compensation for Controllable Disruptions
Since 1967

For over 57 years, federal aviation regulators have used the statutory prohibition on unfair and
deceptive practices and unfair methods of competition?® to require airlines to provide cash
compensation to passengers in situations involving denied boarding and oversales’’—a type of
controllable disruption to a traveler’s flight.

In originally issuing the oversales regulation, the government aptly justified the rule by stating
that carriers’ practices at the time “cannot reasonably be considered adequate to compensate a
passenger for the inconvenience, distress, and, in many cases, hardship and monetary loss
resulting from an oversale.” In addition to the prohibition on unfair and deceptive practices and
unfair methods of competition, the agency also cited its statutory obligation to oversee safe and
adequate air transportation when it first promulgated the rule, although DOT seemingly no
longer cites that authority in the current regulation found at § 399.81.3%

As was the case in 1967, voluminous evidence demonstrates controllable flight disruptions today
cause inconvenience, distress, hardship, and monetary loss. And carriers’ practices are not
adequate when these events occur.

E. Federal Law Has Authorized Regulation of Airline Delays Since 1957

For over 67 years, federal aviation regulators have used the statutory prohibition on unfair and
deceptive practices and unfair methods of competition to maintain a regulation penalizing
unrealistic scheduling and chronic delays®**—a component of the controllable flight disruptions
plaguing the industry today.*

In originally issuing the unrealistic scheduling regulation, the government aptly justified the rule
by stating it was enforcing “an air carrier’s obligation to provide adequate service to the public”

36 Currently housed in § 41712 and previously found in § 411 of the Federal Aviation Act. See “Public Law 85-
726,” U.S. Government Publishing Office, August 23, 1958. https://www.govinfo.gov/content/pkg/STATUTE-
72/pdf/STATUTE-72-Pg731.pdf

37 “Part 250-Priority Rules, Denied Boarding Compensation Tariffs and Reports of Unaccommodated Passengers,”
Federal Register, August 3, 1967. https://archives.federalregister.gov/issue_slice/1967/8/18/11938-11943.pdf

38 Currently housed in § 41702 and previously found in § 404 of the Federal Aviation Act. See “Public Law 85-
726,” U.S. Government Publishing Office, August 23, 1958. https://www.govinfo.gov/content/pkg/STATUTE-
72/pdf/STATUTE-72-Pg731.pdf

39 Currently housed in 14 C.F.R. § 399.81 and previously found in 14 C.F.R. §234.3. See, “Part 234-Flight
Schedules of Certificated Air Carriers; Realistic Scheduling Required,” Federal Register, August 16, 1957.
https://www.govinfo.gov/content/pke/FR-1957-08-22/pdf/FR-1957-08-22.pdf

40 DOT took action in January 2025 against three domestic airlines for unrealistic scheduling and chronic delays. See
“NCL applauds DOT’s historic actions to require realistic airline scheduling,” National Consumers League, January
16, 2025. https://nclnet.org/ncl-applauds-dots-historic-actions-to-require-realistic-airline-scheduling/
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and seeking to protect “competing carriers publishing more forthright schedules [from] unfair
competition.” The agency also noted that “some of the carriers” argued for the government to
“correct the...situation by proceeding against each delinquent carrier rather than promulgating a
regulation.” In response, regulators stated “it is apparent that without a regulation the Board
would have to conduct a multiplicity of proceedings in order to define and implement the
specific legal duties of an air carrier.” In addition to the prohibition on unfair and deceptive
practices and unfair methods of competition, the agency also cited its statutory obligation to
oversee safe and adequate air transportation when it first promulgated the rule, although DOT
seemingly no longer cites that authority in the current regulation found at § 250.

Airlines’ inconsistent handling of flight disruptions today creates a competitive disadvantage to
carriers who may be more consumer-friendly and seek to adequately care for affected
passengers. In recent proceedings, industry representatives have also pushed for the Department
to seek enforcement actions on a case-by-case basis, rather than issue a clearly defined rule. As
was the case in 1957, doing so would create extensive and undesirable strain on the resources of
both regulated carriers and the government.

With §§ 399.81 and 250, the Department’s delay compensation rulemaking is firmly grounded in
precedent found in decades of domestic aviation regulation.

V. Passenger Compensation Should Account for Length of Delay or Distance of
Cancelled Flight

Delay compensation should seek to alleviate passenger injury due to unfair and deceptive
practices, unfair methods of competition, and/or inadequate air transportation. The length of a
delay and/or the distance of the scheduled flight exacerbate harms to consumers experiencing
flight disruptions. The longer a delay continues, the greater the costs associated with care, lost
time, and missed wages, in addition to a directly proportional increase in risk of foregoing
medical appointments, weddings, graduations, funerals, and other life events. Flight distance is
also a significant factor in airfare price. Accounting for scheduled flight distance would
minimize consumer injuries related to last-minute rebooking costs, particularly when the original
flight is cancelled and the carrier cannot offer free rebooking (i.e. due to system-wide operational
failures like a technology outage). DOT should also regularly review compensation amounts to
ensure they remain adequate as prices rise with inflation.

VI. Passenger Compensation Should Be Automatic
Airlines’ disbursement of cash or a cash equivalent to disrupted passengers should occur

automatically following a flight disruption. Consumers should not have to initiate an application
process, seek reimbursement, or otherwise take action to receive the compensation they are
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owed. Carriers may request that an affected traveler provide information on preferences
regarding the method of payment, recipient of payment, and other similar details, but non-
response should not preclude airlines from following through with the payment once a
reasonable amount of time passes. Barring stated preferences from a disrupted passenger, airlines
could proceed with the original payment method used for booking the airfare or the most recent
payment method used by the passenger (i.e. if the consumer paid for an ancillary service during
or before the flight).

Automatic compensation is critical to implementing effective delay compensation policy. One
estimate placed the total owed EU passenger delay compensation for 2024 at €6.5 billion, but
stated that over €4 billion (approximately $4.15 billion) are likely to remain unclaimed—a 38%
claim rate.*! A 2021 survey from AirHelp found that less than 25% of eligible U.S. passengers
filed a claim for EU compensation, with the company placing the annual unclaimed
compensation total at $6 billion.*> The survey found that 63% of eligible passengers did not file
for compensation as they were not aware of their rights, 47% did not think they were eligible for
compensation, and 42% did not know how to file a claim.*

Each of those hurdles evaporate with automatic compensation. The benefit of the EU’s two-
decade headstart is that American regulators can learn from and improve upon the Europeans’
model. DOT should avoid the burdensome claims process that led to EC261°s approximately 1/3
claim rate. Claims process-related problems also hamper the Canadian regulation’s effectiveness,
leading to a multi-year backlog of more than 80,000 uncompensated passengers.** There are
likely hundreds of thousands more Canadians who are entitled to compensation yet did not

apply.

An application-based model that results in a 38% claim rate would be preferable over the status
quo, but would still be inadequate for the purposes of complying with §§ 41702 and 41712 as
62% of the flying public would remain vulnerable to injuries.

VII. Passengers Should Receive Care During Flight Disruptions
Passenger care should be automatic—that is, carriers should distribute bottles of water, book hotel

rooms, and proactively provide for other accommodations to the greatest extent possible.
Automatic care is ideal as airlines immediately determine what they will provide. Consumers

41¢218,000 EU flight disruptions may cost airlines over €6 in compensation,” AeroTime, January 14, 2025.
https://www.aerotime.aero/articles/218000-eu-flight-disruptions-may-cost-airlines-over-e6-billion-in-compensation
42 “New survey reveal air passenger rights are still virtually unknown,” 4irHelp, March 16, 2021.
https://www.airhelp.com/en/press/new-survey-reveals-air-passenger-rights-still-virtually-unknown/

43 “New survey reveal air passenger rights are still virtually unknown.” https://www.airhelp.com/en/press/new-
survey-reveals-air-passenger-rights-still-virtually-unknown/

4 «““No timeline’ for updating air passenger bill of rights, regulator says,” CBC News, November 15, 2024.
https://www.cbc.ca/news/politics/no-timeline-updated-air-passenger-protection-rights-1.7383471
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avoid confusion in purchasing food, drink, lodging, and other care themselves only to be denied
reimbursement later. Short of automatic care, consumer advocates prefer the Department’s
consideration of requiring carriers to distribute applicable vouchers “upfront” (as soon as the
disruption begins) instead of cumbersome reimbursement processes. Should DOT require
reimbursement for care, such reimbursement should be automatically enacting to all affected
passengers who do not submit receipts or other documentation.

Care should be proportionate with the length of a disruption. One meal for a 24-hour disruption
would be inadequate. Airlines should provide care to stranded passengers whether the cause of
disruption is controllable or not, a practice in line with international norms. Rebooking
passengers on the next available flight, regardless of carrier, will minimize care expenses on
airlines, reduce consumer injury related to the disruption, and promote competition. Carriers
would face strong incentives to ensure robust operational capacity to avoid losing customers to a
competitor via mandatory rebooking in the event of a disruption.

VIII. Reporting, Recordkeeping, and Monitoring of Data Are Critical for Enforcement

Consumer advocates support the Department’s consideration of reporting and recordkeeping
requirements under a delay compensation rule. Periodic reports regarding compliance will be
critical for implementation of a rule, including information about flight disruptions, information
used to make a determination whether the disruption was controllable, data on compensation
offered, data on the number of passengers compensated, data on actual compensation amounts
distributed, data on care provided, data on the number of rebooked passengers (including with
competing airlines), data on alternative compensation or care offered and accepted (i.e. airline
frequent flyer points instead of cash), and information on denied consumer requests related to the
flight disruption.

49 U.S.C. §§41708 and 41709 grant the Secretary significant authority to facilitate the exchange
of information related to air transportation. § 41708 states “The [s]ecretary may require an air
carrier...to file...special reports with the [s]ecretary in the form and way prescribed by the
[s]ecretary.”® The statute also empowers the secretary to “require an air carrier. ..to provide
specific answers to questions on which the secretary considers information to be necessary.” §
41709 states “The [s]ecretary of [t]ransportation shall prescribe the form of records to be kept by
an air carrier, including records on the movement of traffic, receipts and expenditures of money,
and the time period during which the records shall be kept.”*®

45«8 41708. Reports,” U.S. Government Publishing Office, February 14, 2012.
https://www.govinfo.gov/content/pke/USCODE-2023-title49/pdf/USCODE-2023-title49-subtitle VII-partA-
subpartii-chap417-subchapl-sec41708.pdf

46 <8 41709. Records of air carriers,” U.S. Government Publishing Office, July 5, 1994.
https://www.govinfo.gov/content/pke/USCODE-2023-title49/pdf/USCODE-2023-title49-subtitle VII-partA-
subpartii-chap417-subchapl-sec41708.pdf
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The authorities to prescribe the form and way of special reports and the form of records empower
DOT to require transparent communication with affected passengers, including information
regarding their legal rights to compensation, reimbursement, care, and/or rebooking as a final
rule may provide. For example, the Department could require a carrier to file with the secretary a
special report following each significant delay and cancellation. The special report would contain
the above information (cause of delay and regularized language informing consumers of their
rights) and the secretary could prescribe the form and way of filing the report to include the
prompt provision of the report to all affected passengers.

§ 41708 also authorizes the secretary to require carriers “to file the reports under oath.” This
provision, combined with prescribing the form and way of special reporting to include all
affected passengers, would effectively prohibit misrepresentations of the circumstances of the
disruption to consumers (including whether the cause was controllable).

IX. Timely Customer Service Is Important for Minimizing Effects of Disruptions

49 U.S.C. § 42307 requires airlines to maintain a “telephone line staffed by live agents, a
customer chat option that allows for customers to speak to a live agent within a reasonable time,
to the greatest extent practicable, or a monitored text messaging number that enables customers
to communicate and speak with a live agent directly.” These services shall be provided free of
charge and available at all times. § 42307 also states “[t]he [s]ecretary shall promulgate rules as
may be necessary to carry out this section.”

Timely customer service is important for passengers experiencing flight disruptions, especially in

scenarios where consumers require rebooking on a soon departing flight. DOT should issue rules
stipulating a maximum wait time of 10 minutes for customer service.
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X. Conclusion

The five undersigned public interest organizations appreciate DOT’s attention to the impact that

flight disruptions have on the flying public.

Communications with respect to these comments may be addressed to:

John D. Breayult

Vice President, Public Policy, Telecommunications, and Fraud
National Consumers League

Phone: (202) 835-3323 x819

Email: johnb@nclnet.org

or

Eden Iscil

Senior Public Policy Manager
National Consumers League
Phone: (202) 835-3323 x821
Email: edeni@nclnet.org
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Appendix

The American Economic Liberties Project (“AELP”) is an independent nonprofit research
and advocacy organization dedicated to addressing the problem of concentrated economic power
in the United States. It advocates for policies that address today’s crisis of concentration through
legislative efforts and public policy debates. AELP is nonprofit and nonpartisan and does not
accept any funding from corporations.

Consumer Action has been a champion of underrepresented consumers since 1971. A national,
nonprofit 501(c)3 organization, Consumer Action focuses on financial education that empowers
low to moderate income and limited-English-speaking consumers to financially prosper. It also
advocates for consumers in the media and before lawmakers and regulators to advance consumer
rights and promote industry-wide change particularly in the fields of credit, banking, housing,
privacy, insurance, aviation and telecommunications.

Consumer Federation of America (“CFA”) is a national association of over 250 nonprofit
organizations that advances the consumer interest through research, advocacy, education, and
service. CFA investigates consumer issues and publishes research that assists policymakers and
individuals, and it advances pro-consumer legislation at the national and state levels.

The National Consumers League (“NCL”) is a nonprofit, nonpartisan consumer advocacy
organization representing consumers and workers on marketplace and workplace issues since its
founding in 1899. Headquartered in the District of Columbia, NCL provides government,
businesses, and other organizations with the consumer’s perspective on concerns including
aviation, child labor, food safety, healthcare, privacy, and telecommunications. From 2021
through 2024, NCL served as the consumer representative on DOT’s Aviation Consumer
Protection Advisory Committee.

The mission of Travelers United is to identify and promote ways to improve and enhance travel

for consumers across all modes of travel. Travelers United deals with all types of vacations and
business travel—air travel, lodging, rental cars, driving, dining, and hidden fees.
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